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In the construction industry, the ability to 
manage change can determine the suc-
cess or failure of a project’s objectives. The 
failure to recognize and promptly manage 
change frequently costs the parties involved 
money and time. Establishing a change-
order management process using either 
contractual change-order requirements or 
a firm’s proprietary system increases the 
effectiveness of progress reporting, labor 
productivity evaluation, work scheduling 
and other elements of project change. 

The following steps provide a stream-
lined approach to resolving project changes 
in a more cost- and time-efficient manner:
• evaluate the contract;
• identify the change properly;
• provide timely notification to internal 

and external parties;
• effectively document the change;
• prepare the change request; and
• resolve the change request. 

Parties should maximize their efforts to 
resolve changes during the project rather 
than incurring the high costs associated 
with mediation, arbitration or litigation.

STEP 1: EVALUATE THE CONTRACT
Rather than relegate the contract to a 
shelf in the job trailer gathering dust, 
the parties should thoroughly review the 
contract before the project starts, during 
the project and when issues arise, such as 
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drawing revisions, differing site condi-
tions or project disruptions. 

In order to identify a change, the parties 
need to know what the contract considers a 
compensable change. All parties should un-
derstand the provisions regarding conflicts 
and discrepancies in the documents and 
other risks, such as evaluating the project site, 
which could affect the entitlement to recover 
a change. In addition, the contract provides 
the proper procedure for processing changes. 

STEP 2: IDENTIFY THE CHANGE
The second step is to identify the change, 
which is defined as any anticipated or ac-
tual deviation from the contractual scope, 
schedule or cost. There are essentially five 
types of changes:
• extra/additional work;
• defective/deficient plans/specifications;
• delay and acceleration;
• differing site conditions; and
• disruption.

Contractors need to ask if a change for 
extra/additional work is a “directed change” 
with an issued formal change order or a “con-
structive change.” A constructive change is 
defined as any conduct by an owner that is 
not acknowledged by a formal change order 
but which requires the contractor to perform 
work that is not mandated by the contract, 
such as altering the contractor’s methodol-
ogy, quality or scheduling of work.

When defective plans and specifica-
tion issues arise, evaluate the contract lan-
guage, as it may shift the responsibility to 
the contractor. The contract may contain 
a disclaimer regarding the accuracy and 
completeness of the contract documents or 
require the contractor to field-check dimen-
sions. Specifically, the contract may require 
the contractor to meet certain performance 
specifications rather than a particular design. 
Additionally, the contractor may be viewed 
as an expert in its field who should possess 
the requisite knowledge to determine that 
the specification was defective. 

Contracts can be specific regarding the 
types of compensable delays allowed, mak-
ing it important to review the contract for 
no-damages-for-delay clauses that typically 
bar the recovery of delay damages. However, 
even if the contract has a no-damages-for-
delay clause, the contractor may still be 
eligible for delay compensation if the delays 
were not contemplated by the party; were 
caused by fraud or bad faith; were of such 
unreasonable duration that contractor aban-
donment would be justified; or were caused 
by active owner interference. 

Other time-related changes include 
“acceleration” and “constructive accel-
eration.” While acceleration costs such 
as additional labor or overtime premiums 
can be covered by a formal change order, 
constructive acceleration efforts cannot. 
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STEP 3: NOTIFY INTERNAL  
AND EXTERNAL PARTIES
Notification is the third element in effec-
tive change-order management. It is both 
an internal and external function that is 
critical to identifying when a change oc-
curs and the resulting impact. Notifying 
the project management/project control 
teams early allows them the opportu-
nity to more effectively control costs and 
schedule impacts. 

In addition, contractors need to ad-
here to the required external notification 
procedures, particularly time constraints. 
Prompt notice is generally a contract re-
quirement, but even if it is not, contrac-
tors should promptly notify the owner 
of any conditions encountered, such as 
unforeseen site conditions, even if there 
is uncertainty whether a change-order re-
quest will be forthcoming. Lack of notice 
can be a strong defense for owners, and 
owners should be given an opportunity to 
seek the most economical course of action 
in response to a change. This is particu-
larly true if the contractor encounters a 
constructive change or constructive accel-
eration. In this situation, the contractor 
should notify the owner, in writing, that 
the instruction is considered a change. 

Finally, anticipate critical issues as early 
as possible because changes can be rejected 
solely on the failure to meet contractual time 
limitations. Internal and external notices 
should be sent promptly without waiting for 
quantification of time or costs. Timely no-
tice and exchange of information promotes 
prompt change-order resolution. 

STEP 4: DOCUMENT THE CHANGE
If profitability depends on the collection of ex-
tras or defense of claims and the claimant has 
no records, the world’s best consultants and 
lawyers will be unable to create them. Or, if 
the records are in poor shape, the cost of com-
piling suitable information for the pursuit or 
dispute of a change order may be high. 

A comprehensive documentation system 
provides the data necessary to obtain an equi-
table resolution when disputes arise. Proving 
the occurrence of events and causes of prob-
lems is a key element in resolving change 
requests. Negotiations may be held months 
or years after the work was performed, and 
those performing the work may not remem-
ber details regarding the specific issues or may 
not even be present during the negotiations. 

Furthermore, courts and arbitrators tend to 
give more credence to contemporaneous 
written documentation than to testimony. 

The discipline required for effective docu-
mentation requires the same type of manage-
ment emphasis, instruction, repetition and 
follow-up that construction professionals use 
to ensure that equipment is properly main-
tained, safe working practices are followed 
and reports are submitted on time. Project 
managers should establish a minimum 
checklist of records for retention including:
• diaries;
• daily reports;
• project correspondence;
• meeting minutes;
• schedules;
• cost records; and
• photographs.

These documents should specifically cite 
if planned operations are delayed, prevented 
or changed in nature. Documents from the 
other party need to be reviewed carefully 
for accuracy, and errors or omissions should 
be promptly corrected in writing. Also, it is 
critical to have regularly updated schedules 
at various intervals to identify and quantify 
the schedule effects of a change. 

The importance of accurate cost re-
cords cannot be overly emphasized, as 
contractors are generally required to 
demonstrate that they actually incurred 
the costs because of extra work, delays or 
disruptions. When extra work is identi-
fied and separable, the associated costs, 
including labor and material costs as well 
as equipment utilization, should be re-
corded under separate cost codes estab-
lished specifically to quantify them. 

STEP 5: PREPARE THE CHANGE REQUEST 
AND DAMAGE CALCULATION
Different types of changes require differ-
ent types of supporting documentation 
and analysis. Change requests should 
follow the contract requirements and be 
prepared in a neat and organized man-
ner. Additionally, change requests should 
effectively use graphics and numbers to 
communicate information to the intended 
audience and establish a link or cause-ef-
fect relationship between the entitlement 
and the damages. Requests should include 
the following elements:
• factual history with key documents and 

correspondence;
• entitlement utilizing contract provi-
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sions, industry standards, legal statutes 
and equity concepts; and

• damages utilizing various calculation 
methods. 

Using key documents and correspon-
dence is helpful in establishing a factual 
history regarding the change. Creating 
a timeline of events or using the project 
schedule, if possible, is also advisable. It 
can illustrate the events leading up to the 
change as well as any events occurring af-
ter notification of the change.

A common weakness in change requests 
covering complex issues is the absence of 
provable linkage between the causes of 
claims and their effects. Knowledge of the 
contract is invaluable in establishing enti-
tlement to damages, and reference to appli-
cable industry standards can strengthen the 
entitlement. Thus, adequate preparation is 
important to achieve optimal results.

Different methods are used to calculate 
damages. Change orders may be priced by 
a contract agreed-upon lump sum price or 
unit price. If changes are to be calculated by 
unit prices and the estimated quantities have 
significantly changed, then the contractor 
may be entitled to a price adjustment for the 
performance cost increases. However, the 
contractor needs to prove that the nature or 
character of the work significantly changed. 

Delay damages are another change or-
der option and generally require a schedule 
analysis to prove delay periods and associat-
ed entitlement. Compensation may include 
a schedule extension, extended general con-
dition costs and home office overhead, idle 
equipment costs and escalation. In addition, 
the contractor may assert consequential 
damages such as lost profits on other work. 

Productivity loss calculations, another 
form of damage calculation, address man-
power overruns associated with overtime, 
scope change, poor site conditions and other 
construction labor interferences. Productivity 
losses can be calculated utilizing industry 
studies as references; internal productiv-
ity/manpower records; or the court-preferred 
method, the measured mile. The measured 
mile calculation compares the production 
rates of an “un-impacted” time period to an 
impacted time period for the same work activ-
ity. The un-impacted time period serves as the 
baseline to determine the productivity loss for 
work that was inefficiently performed. 

Two additional damage calculation 
methodologies are “total cost” and “modi-

fied total cost.” With total cost, the con-
tractor claims the entire cost overrun as the 
consequence of the changed condition. For 
the contractor to assert total cost, it should 
pass a validity test: the contractor’s costs are 
accurate and reasonable; the contractor’s bid 
was reasonable and contained no errors; the 
contractor was not responsible for the cost 
overrun; and no other way exists to reason-
ably calculate the contractor’s damages. 

The modified total cost approach is used 
when the total actual cost incurred on the 
project is less than the estimated cost to per-
form the job under expected circumstances, 
or the contractor needs to adjust the differ-
ence for any of its own faults on the project, 
such as a bid error or faulty work. 

STEP 6: RESOLVE THE CHANGE REQUEST
Resolving the change request is perhaps the 
most frustrating. For cost benefits, both parties 
should strive to resolve the change request at 
the negotiation level, as arbitration and litiga-
tion are expensive and time consuming. 

One of the most important decisions 
in negotiation is deciding who will attend. 
Depending on the parties’ current relation-
ship status and ultimate goals, owners and 
contractors need to decide between utiliz-
ing the project management team, com-
pany managers or outside consultants. 

It is more important, though, to enter the 
negotiations with the right mindset. Each 
party needs a member who knows how to ef-
fectively present the position or identify incen-
tives or needs for the other party. The nego-
tiation team should be aware of the situation 
from a factual, financial and legal standpoint. 

Furthermore, patience is critical, as the 
negotiations can linger for weeks, months 
or years. Members need to deal with road-
blocks, such as the opposing side not hav-
ing qualified or prepared representatives 
present. And, finally, if settling the dispute 
is the number-one priority, then both par-
ties need to be willing to compromise. 

If these steps are implemented in a 
timely manner, the parties are more likely 
to resolve the changes during the project 
as opposed to during mediation, arbitra-
tion or litigation, which is the most costly 
option for all parties involved. 
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